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What, If Anything, 
Justifies Legal Punishment? 

s{(;,M J~e.1 Fe,,..lo~J f 
Jvles e,,le.~.~s. :; 

~'-',lo.soe"'1 ·~ ~' {11.~. 
[WAJ~-~t\ woo) THE CLASSIC DEBATE* 

Joel Feinberg 

The traditional debate among philosophers over the 
justification of legal punishment has been between 
partisans of the "retributive" and "utilitarian" theo-
ries. Neither the term "retributive" nor the term "util-
itaria n• has been used with perfect uniformity and 
precision, but, by and la rge, those who have been 
called utilitarians have insisted that punishment of 
the guilty is at best a necessary evil justified only as 
a means to the prevention of evils even greater than 
itself. "Retributivism," on the other ha.nd, has labeled 
a large miscellany of theories united only in their op-
position to the utilitarian theory. It may best serve 
clarity, therefore, to define the utilitarian theory with 
relative precision (as above) and then define retribu-
tivism as its logica l contradictory, so tha t the two the-
ories are not only mutually exclusive but also jointly 
exhaustive. Discussion of the various varieties of ret-
ributivism can then proceed. 

Perhaps the leading form of the retributive 
theory includes major elements identifiable in the 
following formulations: 

It is an end in itself that the guilty should 
suffer pain .... The primary justification of 
punishment is always to be found in the fact 
that an offense has been committed which 

deserves the punishment, not in any future 
advantage to be gained by its inlliction. 1 · . 

Punishment is justified only on the ground 
that wrongdoing merits ' punishment. It is 
morally fining that a person who does wrong 
should suffer in proportion to his wrongdoing. · 
That a criminal should be punished follows 
from his guilt, and the severity of the appro-
priate punishment depends on the depravity 
of the act. The state of affairs where a .wrong-
doer suffers punishment is morally better than 
one where he does not, and is so irrespective 
of consequences. 2 

Justification, according to these accounts, must look 
backward in time to guilt rather than forward to "ad-
vantages"; the formulations are rich in moral termi-
nology ("merits," "morally fitting," "wrongdoing ," 
"morally better"); there is great emphasis on desert. 
For those reasons, we might well refer to this as a 
"moralistic" version of the retributive theory. As such 
it can be contrasted with a "legalis tic" version, ac -
cording to which punishment is for lawbreaking, not 
(necessarily) for wrongdoing . Legalistic retributivism 
holds that the justification of punishment is always 
to be found in ,he fact that a rule has been broken 

·Published in previous editions as part of the introduction to this section. 
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for the violation of which a certain penalty is speci-
fied, whether or not the offender incurs any moral 
guilt. The offender, properly apprised in advance of 
the penalty, voluntarily assumes the risk of punish-
ment, and when he or she receives comeuppance, 
he or she can have no complaint. As one recent le-
galistic retributivist put it, 

Punishment is a corollary not of law but of 
lawbreaking. Legislators do not choose to 
punish. They hope no punishment will be 
needed. Their laws would succeed even if no 
punishment occurred. The criminal makes the 
essential choice: he "brings it on himse!f.•3 

Both moralistic and legalistic retributivism have 
"pure" and "impure " variants. In their pure formula-
tions, they are totally free of utilitarian admixture . 
Moral or legal guilt (as the case may be) is not only a 
necessary condition for justified punishment, it is quite 
sufficient "irrespective of consequences." In the im-
pure formulation , both guilt (moral or legal) and con-
ducibility to good consequences are necessary for 
justified punishment, but neither is sufficient without 
the other. Thls mixed theory could with some propri-
ety be called "impure utilitarianism" as well as "impure 
retributivism." Since we have stipulated, however, that 
a retributive theory_ is one which is not wholly utilitar-
ian, we are committed to the latter usage. 

A complete theory of punishment will not 
only specify the conditions under which punishment 
should and should not be administered, it will also 
provide a general criterion for determining the 
amount or degree of punishment. It is not only un-
just to be punished undeservedly and to be let off 
although meriting punishment, it is also unfair to be 
punished severely for a minor offense or lightly for 
a heinous one. What is the right amount of punish-
ment? There is one kind of answer especially distinc-
tive of retributivism in all of its forms: an answer in 
terms of fittingness or proportion . The punishment 
must fit the crime; its degree must be proportiona te 
to the seriousness or moral gravity of the offense. 
Retributivists are often understandably vague about 
the practical interpretations of the key notions of fit-
tingness, proportion, and ·moral gravity. Sometimes 
aesthetic analogies are employed (such as matching 
and clashing colors, or harmonious and dissonant 
chords). Some retributivists, including :Immanuel 
Kant, attempt to apply the ancient principle of lex 
taUonis (the law of retaliation) : The punishment 
should match the crime not only in the degree of 
harm inflicted on its victim, but also in the mode and 

manne r of the infliction: fines for larceny, physical 
beatings for battery, capital punishment for murder. 
Other retributiv ists, however, explicitly reject the 
doctrine of retaliation in kind; hence, that doctrine 
is better treated as a logically independent thesis 
commonly ~ociated with retributivism rather than 
as an essential component of the theory. 

Defined as the exhaustive class of alternatives 
to the utilitarian theory, retributivism of course is 
subject to no simp le summary. It will be useful to 
subsequent discussions, however, to summarize that 
popular variant of the theory which can be called 
pure moralistic retrlbutlvism as consistent (at least) 
of the following propositions: 

1. Moral guilt is a necessary condition for justified 
punishment. 

2. Moral guilt is a sufficient condition ("irrespec-
tive of consequences") for justified punishment. 

3. The proper amount of punishment to be In-
flicted upon the morally guilty offender is that 
amount which fits, mate.hes, or is proportionate 
to the moral gravity of the offense. 

That it is never justified to punish a morally 
blameless person for his or her "offense" (thesis 1) · 
may not be quite self-evident, but it does find strong 
support in moral common sense. Thesis 2, however, 
is likely to prove an embarrassment for the pure ret-
ributivist, for it would have him or her app!ove the 
infliction of suffering on a person (albeit a gutlly 
person) even when no good to the offender, the vic-
tim, or society at large is likely to result . "How can 
two wrongs make a right, or two evils a good?" he 
or she will be asked by the utilitarian, and in this 
case ft is the utilitarian who V:ill claim to speak for. 
"mora l common sense." In reply, the pure retribu-
tivist is likely to concede that inflicting suffering on 
an offender is not "good in itself," but will also point 
out that single acts cannot be judged simply "in 
themselves· with no concern for the context in 
which they fit and the e\'ents preceding them which 
are their occasion. Personal sadness is not a "good 
in itself" either, and yet when it is a response to the 
perceived sufferings of another it has a unique ap-
propriateness. Glee, considered "in itself," looks 
much more like an intrinsically good mental state, 
but glee does not morally fi~ the perception of an· 
o ther's pain any more than an orange shirt aestheti-
cally fits shocking pink trousers. Similarly, it may be 
true (the analogy is admittedly imperfect) that "While 
the moral evil in the offender and the pain of the 
punish~ent are each considered separately evils, it 
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is intrinsically good that a certain relation exist or be 
established between them." 4 In this way the pure 
retributivist , relying on moral intuitions , can deny 
that a deliberate imposition of suffering on a human 
being is either good in itself or good as a means, and 
yet find it justified, nevertheless, as an essential com-
ponent of an intrinsically good relation. Perhaps that 
is to put the point too strongly . All the retributivist 
needs to establish is that the complex situation pre -
ceding the infliction of punishment can be made bet-
ter than it otherwise would be by the addition to it 
.of the offender's suffering . 

The utilitarian is not only unconvinced by ar-
guments of this kind, he or she ls also likely to find 
a "suspicious connection" between philosophical 
retributivism and the primitive lust for vengeance . 
The moralistic retributivist protests that he or she es-
chews anger or any other passion and seeks not re-
venge, but justice and the satisfaction of desert . 
Punishment, after all, is not the only l_<ind of treat-

. ment we bestow upon persons simply because · we 
think they deserve it, Teachers give students the 
grades -they have earned with no thought of "future 
advantage," and with eyes firmly fixed on past per-
formance. There is no necessary jubilation at good 
performance or vindictive pleasure in assigning low 
grades . And much the same is true of the assign-
ments of rewards, prizes, grants, compensation, civil 
liability, and so on. Justice requires assignment on 
the basis of desert alone . To be sure, there is 

a gre?,t danger of revengeful and sadistic ten-
dencies finding vent under the unconscious 
disguise of a righteous indignation calling for 
just punishment, since the evil desire for re-
venge, if not identi cal with the latter, bears a 
resemblance to it sufficiently close to deceive 
those who want an excuse.5 

Indeed, it is comm only thought that our mod-
ern notions of retributive justice have grown out of 
earlier practices, like the vendetta and the law of de-
)dand, that were through and through expressions 
of the urg e to vengeance .6 Still, the retributivist 
replies , it is unfair to identify a belief with one of its 
corruptions, or a modem practice with its historical 
antecedents. The latter mistake is an instance of the 
"genetic fallacy" which is committed whenever one 
confuses an account of how something came to be 
the way it is with an analysis of what It has become . 

The third thesis of the pure moralistic retribu-
ti vist has also been subject to heavy attack. Can it 
really be the business of the state to ensure that hap-

piness _and 1:1nhappiness are distributed among citi-
zens in proportion to their moral deserts? Think of 
the practical difficulties involved in the attempt sim-
ply to apportion pain to moral guilt in a given case, 
with no help from utilitarian considerations. First of 
all, it is usually impossible to puni sh an offender 
without inflicting suffering on those who love or de-
pend upon him and may themselves be entirely in-
nocent, morally speaking . In that way, punishing the 
guilty is self-defeating fro~ the moralistic retributive 
point of view. It will do more to increase than to di-
minish the disproportion between unhappiness and 
desert throughout society. Secondly, the aim of ap-
portioning pain to guilt would in some cases require 
punishing "trivial" moral offenses, like rudeness , as 
heavily as more socially harmful crimes, since there 
can be as much genuine wickedness in the former 
as the latter. Thirdly, there is the problem of accu-
mulation. Deciding the right amount of suffering to 
inflict in a given case would entail an assessment of 
the character of the offender as manifested through-
out his or her whole life (and not simply at one 
weak moment) and also an assessment of his or her 
total lifelong balance of pleasure and pain. More-
over, there are inevitably inequalities of moral guilt 
in the commission of the same crime by different of-
fenders, as well as inequalities of suffering from the 
same punishment . Application of the pure retribu-
tive theory then would require !,he abandonment of 
fixed penalties _for various crimes and the substitu-
tion of individuated penalties selected in each case 
by an authority to fit the offender's uniquely per-
sonal guilt and vulnerability. 

The utilitarian theory of punishment holds that 
punishmen t is never good in itself, but is (like bad-
tasting medicine) justified when , and only when, it 
is a means to such future goods as correction (re-. 
form) of the offender, pro tection of society against 
other offenses from the same offende r, and det.eI.=-
rence of other would-be offenders. (The list is not 
exhaustive.) Giving the offender the pain he de-
serves because of his wickedne ss is either not a co-
herent notion, on this theory, or else .not a morally 
respectable independent reason for punishing. In 
fact, the utilitarian theory arose in the eighteenth 
century as part of a conscious reaction to cruel and 
uneconomical social institutions (including prisons) 
that were normally defended, if at all, in righteously 
moralistic terms. 

For purposes of clarity, the utilitarian theory 
· of punishment should be distinguished from utilitar-
ianism as a general moral theory. The standard of 
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right conduct generally, according to the latter, is 
conducibility to good consequences . Any act at all, 
whether that of a private citizen, a legisiator, or a 
judge, ls morally right if and only if it is likely, on 
the best evidence, to do more good or less harm all 
around than any alternative conduct open to the 
actor. (The standard for judging the goodness of 
consequences, in turn, for Jeremy Bentham and the 
early utilitarians was the amount of human happi-
ness they contained, but many later utilitarians had 
more complicated conceptions of intrinsic value.) All 
proponents of general utilitarianism, of course, are 
also supporters of the utilitarian theory of punish-
ment, but there is no logical necessity that in respect 
to punishment ·a utilitarian be a general utilitarian 
across the board. 

The utilitarian theory of punishment can be 
summarized in three propositions paralle l to those 
used above to summarize pure moralistic retribu-
tivism. According to this theory: 

1. Social utility (correction, prevention, deterrence, 
et cetera) is a necessary condition for justified 
punishment. 

2. Social utility is a sufficient condition for justified 
punishment. 

3. The proper amount of punishment to be in-
flicted upon the offender is that amount which 
will do the most good or the least harm to all 
those who will be affected by it. 

The first thesis enjoys the strongest support 
from common sense, though not so strong as to pre-
clude controversy. For the retributivist, as has been 
seen, punishing the guilty is an end in itself quite 
apart from any gain in social utility. The utilitarian is 
apt to reply that if reform of the criminal could be se-
cured with no loss of deterrence by simply giving him 
or her a pill that would have the same effect, then 
nothing would be lost by not punishing him or her, 
and the substitute treatment would be "sheer gain." 

Thesis 2, however, is the utilitarian 's greatest 
embarrassment. The retributi vist opponent argues 
forcefully against it that in certain easily imaginable 
circumstances it would justify punishment of the 
(legally) innocent, a consequence which all would 
regard as a moral abomination. Some utilitarians deny 
that punishment of the innocent could euer be the al-
ternative that has the best consequences in social util-
ity, but this reply seems arbitrary and dogmatic. Other 
utilitarians claim that "punishment of the innocent" is 
a self-contradiction. The concept of punishment, they 
argue,' itself implies hard treatmen t imposed upon 

the guilty as a conscious and deliberate response to 
their guilt. That guilt is part of the very definition of 
punishment, these writers claim, is shown by the ab-
surdity of saying "I am punishing you for something 
you have not done," which sounds very much like "I 
am curing you even though you are not sick." Since 
all punishment is understood to be for guilt, they con-
clude, they can hardly be interpreted as advocating 
punishing without guile. H. L A. Hart8 calls this move 
a "definitional stop," and charges that it is an "abuse 
of definition," and indeed it is, if put forward by a 
proponent of the general utilitarian theory. If the right 
act in all contexts is the one which is likely to have 
the best consequences, then conceivably the act of 
framing an innocent man could sometimes be right; 
and the question of whether such mistreatment of the 
innocent party could properly be called "punishmen~ 
is a mere question of words having no bearing on the -
utilitarian's embarrassment. If, on the other hand, 
the definitional stop is employed by a defender of the 
utilitarian theory of the justification of punishment 
who is not a utilitarian across the board, then it seems 
to be a legitimate argumentative move. Such a utili-
tarian is defending official infliction of hard treatment 
(deprivation of liberty, suffering, et cetera) on those 
who are legally guaty , a practice to which he or 
she refers by using the word "punishment,• as justi-
fied when and only when there is probably social 
utility in it. 

No kind of utilitarian, however, will have plau-
sible recou rse to the definitional stop in defending 
thesis 3 from the retributivist charge that it would, in 
certain easily imaginable circumstances, ju~tify ex-
cessive and/o r insufficient . penalti es. The appeal 
again is to moral common sense: It would be mani-
festly unfair to inflict a mere two dollar fine on a 
convicted murderer or life imprisonment, under a 
balance of terror policy, for parking offenses. In ei-
ther case, the punishment impos ed would violate 
the retribucivist's thesi s 3, that th e puni shment be 
proportional to the moral gravity of the offense. And 
yet, if these were the penalties likely to have the best 
effects generally, the utilitarian in the theory of pun-
ishment would be committed to. their support. He or 
she could not argue that excessive or deficient 
penalties are not "really" puni shments . Instead he 
would have to argue, as does Jeremy Bentham, that 
the prop er employment of the utilitarian method 
simply could not lead to penalties so far out of line 
with our moral intuitions as the retributivist charges. 

So far vengeance has not been ment ioned 
excep t in the context of charge and countercharge 
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betwe en theorists who have no use for it. There 
are '11,,'riters, however , who have kind words for 
vengeance and give it a central role in their theories 
of the justification of punishment. We can call these 
approaches the Vindictive Theory of Punishment (to 
distinguish them from legalistic and moralistic forms 
of retributivism) and then subs\)me its leading vari-
eties under either th e utili tarian or the retributive 
rubrics. Vindictive theories are of three different 
kinds: (1) The escape-value version, commonly asse:-
ciated with the names of James Fitzjames Stephen 
and Oliver Wendell Holmes, Jr., and currently in 
favor with some psychoanalytic .writers, holds that 
legal punishment is an orderly outlet for aggressive 
feelings, which would otherwise demand satisfac-
tion in socially disruptive ways. The prevention of 
private vendettas through a state monopoly on 
vengeance is one of the chief ways in which legal 
punishment has social utility. The escape-valve the-
ory is thus easily assimilated by the utilitarian theory 
of punishment. (2) The hedonistic version of the vin-
dictive theory finds the justification of punishment 
in the pleasure it gives peopl~ (particularly the vic-
tim of the crime and his or her loved ones) to see 
the criminal suffer for the crime . For most utilitari-
ans , and certainly for Bentham, any kind of plea-
sure-even spiteful, sadistic, or vindictive pleasure , 
just insofar as it ts pleasure-<:ounts as a good in the 
computation of social utility, just as pain-any kind 
of pain-<:ounts as an evil. (This is sufficient to dis-
credit hedonistic utilitarianism thoroughly, accord-
ing to its retributivist critics.) The hedonistic version 
of the vindictive theory, then, is also subsumable 
under the utilitarian rubric . Finally, (3) the romantic 
version of the vindictive theory, very popular among 
the uneducated, holds that the justification of pun-
ishment is to be found in the emotions of hate and 

l. A. C. Ewing, Tbe Moraliry of Pun ishment (London : Kcgan Paul, 
1929). p. 13. 

2. John R:lwls, · concepts of Rulel." Tbe Pbilosophlcal Review, uav 
(1955), pp . 4, 5. 

3. J. D. Mabbott, ·Pun ishment," Mind, L'<Vll! (1939), p. 161. 
4. A. C. Ewing . Erhics (New York : Macmillan, 1953), pp . 169-70 . 
j . Ewing, Moraliryof Punishmen t, p. 27. · 

anger it expresses, these emoti ons being those al-
legedly felt by au normal or right-thinking people . I 
call this theory "romantic ," despite certain mislead-
ing associations of tha t word, because, like any 
philosophical theory so labeled, it holds that certain 
emotions and the act ions they inspire are self-
certifying, needing no further justification. It is there-
fore not a kind of utilitarian theory and must be clas-
sified as a variety of retribu tivism, although in its 
emphasis on feeling it is in marked contrast to more 
typical retributive theories that eschew emotion and 
emphasize proportion and desert . 

Some anthropologists have traced vind ictive 
feelings and judgments to an origin in the "tribal 
morality" which universally prevails in primitive cul-
tures, and which presumably governed the tribal life 
of our own prehistoric ancestors. If an anthropolo-
gist turned his attention to our modern ~riminal 
codes, he would discove r evidence that tribalism has 
never entirely vacated .its pos ition in the criminal 
law. There are some provisions for which the vin-
dictive theory (in any of its forms) would provide a 
ready rationale , but for which the utilitarian and 
moralistic retribut ivist theories are hard put to dis-
cover a plaus ible defense. Completed crimes, for ex-
ample , are punished more severely than .attempted 
crimes that fail for accidental reasons . This should 
not be surprising since the more harm caused the 
victim, his or her loved ones, and those of the pub-
lic who can identify ima ginatively with them,. the 
more anger there will be at the criminal. If the pur-
pose of punishment is to satisfy that anger, then we 
shou ld expect that those who succeed in harming 
will be punished more than the bunglers who fail, 
even if the moti ves and intentions of the bunglers 
were every bit as wicked. 

6 . See 0. W. Holmes, Jr., Tbe Common Law (Bostoru Little, Brol\'n, 
1881) and Henry Maine, Ancient Law. 1861 Reprint . (Boston : 
Be:icon Prc.sl, 1963). 

7. See, for example, Anthony Quinton, ·on Punuhmcnt," Ana(ysls, 
XIV (l9S4), pp. 193~2. 

8 . H. LA. Hart, Punishment and Responsib{l{ry(New York and Ox-
ford: Oxford Universlcy Pre.sl, 1968), pp . 5, 6 . 


